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Activity at a glance
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Judges-rapporteur and AGs (1998 ð2022) 
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Standards employed by the Court



ÅHighlevelof protection(G);

ÅAutonomousconceptsof EUlaw (G);

ÅEffectiveness(G);

ÅProportionality(G);

ÅFairbalanceof different rightsand interests(G);

ÅInterpretationin light of internationalinstruments(G);

ÅInterpretationin light of wordingand contextof provisions(G);

ÅInterpretationin light of objectivespursuedby legislationat issue(G);

ÅInterpretation in light of fundamentalrights as guaranteed by the EU
Charter(G);

ÅPreventivenatureof exclusiverights(S);

ÅStrictinterpretationof exceptionsand limitations(S).



Impact



Exclusive rights

ÅHigh level of protection

ÅBroad scope of protection

ÅPreventive nature of exclusive rights

ÅBlurring distinction between primary and secondary liability

ÅBut also rather ôunorthodoxõ approaches: Why?



Linking
Technical 

accessibility of 

content

Content published 

with rightholderõs 

consent

Contractual 

restrictions on 

linking

Profit-making 

intention

Knowledge that 

content linked to is 

unlawful

Act of communication 

to the public

Potential 

infringement

Freely accessible Yes No n/a n/a
No (Svensson, GS 

Media, VG Bild-Kunst)
No

Freely accessible Yes

Yes, but without 

effective 

technological 

measures

n/a n/a
No (Svensson, GS 

Media, VG Bild-Kunst)
No

Freely accessible Yes

Yes, with effective 

technological 

measures

n/a n/a
Yes (Svensson, GS 

Media, VG Bild-Kunst)
Yes*

Not freely 

accessible
Yes n/a n/a n/a

Yes (BestWater, GS 

Media)
Yes

Freely accessible No n/a No No No (GS Media) No

Freely accessible No n/a No
Yes (e.g., because 

notified)
Yes (GS Media) Yes**

Freely accessible No n/a Yes

Presumed 

(rebuttable 

presumption)

Yes (GS Media) Yes**

*Thisis withoutprejudiceto the applicationof available exceptionsand limitationsunder,e.g., Article5 of the InfoSocDirective. SomeEUand

nationalcopyrightexceptionsalsopreventcontractualoverride.

**If rightholdernotifieslink provider (withoutprior knowledgeof unlawfulness)that contentlinkedto is unlawfuland they refuseto removethe

link,and exceptionsand limitationsin Article5(3) of theInfoSocDirectiveare inapplicable.



Was there a legal basis in EU law for holding platform 
operators directly liable before Art 17 Directive 
2019/790?

òThe European Commission, whose opinion appears to me to be shared by the United Kingdom of 
Great Britain and Northern Ireland, contends that liability for sites of this type is a matter of copyright 
application, which can be resolved not at the level of EU law but under the domestic legal systems of 
the Member States. Such an approach would, however, mean that liability, and ultimately the scope of 
the copyright holdersõ rights, would depend on the very divergent solutions adopted under the different 
national legal systems. That would undermine the objective of EU legislation in the relatively abundant 
field of copyright, which is precisely to harmonise the scope of the rights enjoyed by authors and other 
rightholders within the single market. That is why the answer to the problems raised in the present case 
must, in my view, be sought rather in EU law.ó

Opinion of AG Szpunar in Pirate Bay, C-610/15, 8 February 2017 



Platform liability



Criteria YouTube Uploaded

Knowledge of unlawful content 	± 	±

ToS 	± 	± (TBC)

Content filtering tools 	± �a

Unlawful content promotion 	± 	±

Business model 	± �a (TBC)

% unlawful content �a (TBC)


