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High level of

protection (G)

Strict interpretatiﬂn —~

Autonomous concepts

of exceptions
C ¢ of EU law (G)

and limitations (S)

Preventive nature of

Effecti G
exclusive rights (§) (9 ) - HIeCHVENeCss @)

Interpretation in light of
fundamental rights as
guaranteed by the EU

Charter (G)

) Proportionality (G)

-
o

Interpretation in light of " Fair balance of different

objectives pursued by rights and interests (G)

.
C e . . 1e
legislation at issue (G) ) @
Interpretation Interpretation mmm  Strong positive association
in light of wording in light of —— Weak positive association
and context of international -
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Rosati&Rosati DBCL (2023) provisions (G) instruments (G) "= ® Strong negative association
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Exclusive rights

AHigh level of protection
ABroad scope of protection
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ABlurring distinction between primary and secondary liability
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Linking

Technical Content published | Contractual : : Knowledge that
Profitmaking

e : : . : .| Act of communication | Potential
accessibility of wi t h r i g h|restrictions on : : content linked to is : e
Intention to the public infringement

content consent linking unlawful

: No (Svensson, GS
Freely accessible WS No n/a n/a Media, VG Bildkunst) No
Yes, but without
: effective No (Svensson, GS
A7 EEEERS | Yes technological e e Media, VG BildKunst) No
measures
Y. ith effecti
Freely accessible WS teecsr’lr\llll)llog?caﬁc " n/a n/a WS _(Svenssc_)n, = Yes*
Media, VG BildKunst)
measures
Not fregly Yes n/a n/a n/a Yes (BestWater, GS Yes
accessible Media)
Freely accessible g)\[e] n/a No No No (GS Media) No
Freely accessible g\[¢) n/a No Yes_, _(e.g., SECEUEE Yes (GS Media) Yes**
notified)
Presumed
Freely accessible g\[s] n/a Yes (rebuttable Yes (GS Media) Yes**
presumption)

*Thisis withoutprejudiceto the applicationof available exceptionsand limitationsunder,e.g., Article 5 of the InfoSodirective SomeEUand
nationalcopyrightexceptionglsopreventcontractuabverride

**If rightholdernotifieslink provider (withoutprior knowledgeof unlawfulnesghat contentinkedto is unlawfuland they refuseto removethe
link,and exceptionsand limitationsn Article5(3) of the InfoSodirectiveare inapplicable



Was there a legal basis in EU law for holding platforn
operators directly liable before Art 17 Directive
2019/7907?

Ool'he European Commission, whose opinion appears to me to be shared by the United Kingdom
Great Britain and Northern Ireland, contends that liability for sites of this type is a matter of copy
application, which can be resolved not at the level of EU law but under the domestic legal syster
the Member States. Such an approach would, however, mean that liability, and ultimately the sc
the copyright holdersdo rights, would depenc
national legal systems. That would undermine the objective of EU legislation in the relatively abt
field of copyright, which is precisely to harmonise the scope of the rights enjoyed by authors anc
rightholders within the single market. That is why the answer to the problems raised in the prese
must |, I n my view, be sought rather 1 n EU | &

Opinion of AG Szpunar iRirate BayG610/15, 8 February 2017
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